The HireGenics
Independent Contractor
and Small Supplier
Compliance Solution

The HireGenics Independent Contractor (“IC”) and Small Supplier Compliance Solution (“Compliance
Solution”) identifies and resolves unacceptable levels of risk associated with: (1) the relationship between
(a) workers supplied by IC’s and small suppliers pursuant to a Purchase Order (“PO”) or Statement of
Work (“SOW”), and (b) the end customer or other recipient of services and/or deliverables identified in
the PO or SOW (“End Customer”) and (2) the independent and bona fide business status of IC’s and
small suppliers. In plain terms, this means that HireGenics tests whether an IC or small supplier is truly
acting as a business in the open marketplace — as opposed to an employee or group of employees
masquerading as a business — and whether the workers supplied by those IC’s and small suppliers are
truly independent of and not jointly employed by the End Customer.
The Compliance Solution is a full lifecycle
management process designed to be
minimally disruptive, provide ongoing
awareness, education and training to
engagement managers, IC’s, small
suppliers and workers; and is automated
except where manual means have been
proven to be more effective. In addition
and of critical importance, during
the lifecycle HireGenics administers
compliance testing using proprietary
processes and algorithms, and tracks
compliance documents and related
matters on an ongoing basis.
The fundamental objectives of the
Compliance Solution are to (1) avoid
misclassification on the federal and state
levels, including when a court (or other
governing agency/department) would
find an employment or joint employment
relationship between a worker and
the End Customer where no such
relationship was intended or planned
and (2) significantly reduce the cost and

administrative burden of compliance for
the End Customer.
*It is important to note that “workers”
includes any type of worker who
provides services on behalf of the IC or
small supplier, including, for example, the
owner-operator of a single member LLC
who has established himself/herself as
a purported IC and each employee and
subcontractor of a small supplier.*

Improper Classification Can Be
Costly
Failure to correctly classify a worker
poses significant financial, reputational
and organizational risk. Following are
two high-profile examples:
• Microsoft Corporation – entered
into a $97 million settlement for a
suit brought by a group of temporary
workers who claimed they were
misclassified and, therefore, entitled
to employee benefits such as

participation in Microsoft’s stock
purchase plan. Note: This case
originally arose from an IRS audit.
• Time Warner – entered into a $5
million+ settlement for a suit brought
by the Department of Labor (“DOL”),
alleging that up to 1,000 workers were
misclassified as IC’s. The DOL claimed
that Time Warner misclassified these
workers as a means to avoid providing
employee benefits.
Penalties and liabilities for
misclassification continue to increase,
and states are becoming more
aggressive. For example:
• Massachusetts collected $15.6
million in IC misclassification
liabilities in 2013 alone.
• Effective July 1, 2014, a new law
took effect in Virginia which assesses
penalties for businesses that fail
to provide workers’ compensation
coverage to those who have been
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misclassified as IC’s. The law
provides that an employer shall be
assessed a civil penalty of up to
$250 per day of noncompliance,
subject to a maximum penalty of
$50,000, plus collection costs.
Further, under the law, “the facts
of the work circumstances will
determine if the individual is
covered for workers’ compensation,
regardless of payment on a 1099
designation.” (Emphasis added)
Misclassification risk and joint
employer liability can have far-reaching
consequences, distractions and
liabilities. The following is a summary:
• Unpaid federal, state and local
income tax withholdings
• Unpaid Social Security and Medicare
contributions
• Unpaid workers’ compensation and
unemployment insurance premiums
• Debarment from state contracts
• Unpaid work-related expenses
• Unpaid overtime compensation
(including liquidated damages)
• Brand tarnishment/negative press
• Liability for failure to provide
coverage under employee benefit
plans (e.g., health, pension, stock
purchase plan, 401(k))

HireGenics Tests Key Areas
of Risk
To appropriately address the risks, it
is critical to test the right types of risk.
HireGenics has invested significant
resources, time and money into
identifying and developing tests in
key areas of risk on the federal and
state levels.

and the End Customer; however, as
a whole, they describe the level of
control (or right to control) an End
Customer has over the worker. In other
words, the greater the level of control
(or right to control), the greater the
likelihood a worker should be properly
characterized as an employee and not
an IC. These 13 factors include:
• The duration of the relationship
between the parties

Federal Risks
Courts have developed three primary
tests to determine a worker’s status
(listed in order of most commonly used
by courts):
• The common law agency test
• The economic realities test
• A hybrid of the first two tests
The Common Law Agency Test
This test generally considers 13
factors. Individually, each factor may
not determine the character of the
relationship between the worker

• How much discretion the worker has
over when and how long to work
• The worker’s right to hire and pay
assistants
• The hiring party’s control or right to
control the manner and means by
which the product is accomplished
• The location of the work
• The method of payment
• The skill level required to complete
the job or services

Tests and the Laws that Apply or May Apply
Common Law
Agency Test
(including
expanded
versions/variations
of the test)

• Affordable Care Act
• Federal Insurance Contributions Act
• Federal Unemployment Tax Act
• Income Tax Withholding
• Employment Retirement and Income Security Act

• Class action target generally seeking
unpaid employee benefits and
overtime

• National Labor Relations Act

• Court/DOL intervention to approve
settlement

• Title VII (& other federal anti-discrimination statutes) (“Title VII”)

• Audit by federal or state agency/
disruption in business (could also
lead to the uncovering of other
issues)

• Americans with Disabilities Act (“ADA”)

• Penalties for non-compliance
• Interest on accrued, unpaid liabilities
• Potential criminal penalties for willful
or egregious violations
• Attorney’s fees and costs, including
compulsory payment of plaintiff’s
attorneys fees and costs

• Immigration Reform and Control Act
• Copyright Act (and other intellectual property laws)
• Age Discrimination in Employment Act (“ADEA”)
Dept. of Labor
Economic
Realities Test
(including
expanded versions/
variations of the
test)

• Fair Labor Standards Act
• ADA
• Family and Medical Leave Act
• Worker Adjustment and Retraining Notification Act
• Title VII
• ADEA
• Social Security Act

Hybrid Test

• Title VII
• ADEA
• ADA
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• Who provides the tools and
equipment to complete the job
• How the hiring party reports payment
of the worker’s compensation for tax
purposes
• Whether the hiring party is in business
• Whether the hiring party provides
employee benefits to the worker
• Whether the hiring party has the
right to assign additional projects
to the worker
• Whether the work is part of the hiring
party’s regular business
The Economic Realities Test
This test generally considers six factors,
with a focus on the level a worker
financially depends on the End Customer.
As with the common law agency test,
one factor standing alone is insufficient to
establish dependency; instead, the whole

relationship must be examined. However,
contrary to the common law agency test,
the DOL explicitly states that control or
the right to control “does not hold any
greater weight than the other factors.”
These six factors are:
• The degree of the hiring party’s
control or right to control the manner
in which work is performed
• The degree of skill required to
perform the work
• The relative investments in the
business by the worker and the
employer
• The permanence of the working
relationship

The Hybrid Test
This test combines elements from
the common law agency and the
economic realities tests. In addition,
this test may consider special details
and circumstances in the relationship
between the worker and the End
Customer, such as:
• The kind of occupation (does the
work performed by the worker
require the supervision of an expert
or can it be done by a specialist
working alone?)
• Whether a termination procedure
exists for terminating the relationship
and does it resemble the procedure
used for terminating employees

• Whether the worker’s managerial
skills affect the worker’s opportunity
for profit or loss

• Whether the worker accrues time off

• The extent to which the work is an
integral part of the business

State Risks

• The intentions of the parties

The two most common misclassification
tests on the state level unemployment
and worker’s compensation.
State Unemployment Compensation
Test
About two-thirds of the states use the
so-called “ABC” test in determining
whether workers are employees
or independent contractors for
state unemployment compensation
purposes. Generally, in order to be
considered an independent contractor,
a worker must meet three separate
criteria, (some states require only that
two criteria be met):
• The worker is free from control
or direction in the performance of
the work
• The work is done outside the usual
course of the company’s business
and is done off the premises of the
business
• The worker is customarily
engaged in an independent trade,
occupation, profession or business
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State Workers’ Compensation Test
Unlike the relatively consistent
approach taken by states for purposes
of determining a worker’s status
and eligibility for unemployment
compensation, states have used a wide
variety and even sometimes disparate
approach to determining a worker’s
eligibility for workers’ compensation.
The following are three examples:
• Wisconsin. Wisconsin adopted
a nine-factor mandatory test to
determine a worker’s status, i.e.,
all nine factors must be present to
qualify as an independent contractor,
as set forth in Appendix A. The
State of Wisconsin Department
of Workforce Development
aptly stated: “[a] person is not
an independent contractor for
workers’ compensation purposes
just because the person says they
are, or because the contractor over
them says so, or because they both
say so, or even if other regulators
(including the federal government
and other state agencies) say so.”
• New York. Contrary to Wisconsin’s
rigid test, the New York State
Workers’ Compensation Board
takes a holistic approach and
generally examines five factors, with
only a few factors overlapping with
the Wisconsin test, as set forth in
Appendix A.
• California. California takes an even
different approach than New York
and Wisconsin. While California
courts consider control or the right
to control the most significant
factor, they also consider 11 other
factors. In addition, even where
there is an absence of control over
work details and after examining
the 11 other factors, an employeremployee relationship may still
be found if three wholly different
factors are found. According to the
State of California Department of
Industrial Relations, “[t]here is no set

definition of the term ‘independent
contractor’ and as such, one
must look to the interpretations
of the courts and enforcement
agencies to decide if in a particular
situation a worker is an employee or
independent contractor. In handling
a matter where employment status
is an issue, that is, employee
or independent contractor, [the
Division of Labor Standards
Enforcement] starts with the
presumption that the worker is an
employee.” Appendix A summarizes
the approach taken in California.
Joint Employment Risk
Commentators sometimes overlook
or confuse the joint employment
doctrine in the IC or small supplier
context even though it may apply
different factors than the traditional
misclassification tests.
The joint employer doctrine examines
whether one employer has sufficient
control over another employer’s
employees such that both companies

are acting as one, or jointly. The
doctrine recognizes the separate legal
status of the so-called joint employers,
but holds that those employers jointly
share or co-determine essential terms
and conditions of employment. In the
staffing and payrolling industries, joint
employment is synonymous with the
term “co-employment.”
Not unlike traditional IC misclassification
tests, the joint employment doctrine
applies different tests to different
laws, and these tests may be applied
differently by courts in different
jurisdictions. Joint employment tends
to focus on the relationship between
employees of an IC or small supplier
and the End Customer. But, oddly
enough – and seemingly at odds with
the very definition of joint employment
created by the courts – courts have
also applied the joint employment
doctrine to individuals who formed
companies and held themselves out
as IC’s even though these companies
had no employees.
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HireGenics Mitigates the Risks
Generally, HireGenics mitigates risk
through the Compliance Solution by
engaging in the following process:
• HireGenics enters into a direct
contract with, and becomes the
agent of record for, each IC and
small supplier
• HireGenics implements and
maintains its compliance solution
through the entire lifecycle of the
relationship with each IC and
small supplier
• If necessary, HireGenics converts
noncompliant resources into
W-2 payrolled employees for the
protection of both the End Customer
and the IC or small supplier
• HireGenics provides ongoing risk
mitigation techniques and strategy,
education and training
• HireGenics compensates the IC
or small supplier, either from its
accounts payable department and
on a paid-when-paid basis for
compliant resources, or from its
payroll department for noncompliant
resources converted to W-2
payrolled employees.
By acting as an intermediary between
IC’s, small suppliers and workers, on
the one hand, and the End Customer,
on the other hand, HireGenics provides
an additional level of compliance
security, reduces administrative burden
and associated costs — especially
when managing multiple IC’s and small
suppliers, and their workers — and
turns a high-risk, important segment of
the contingent workforce into a low-risk
workforce solution with viability over the
long term.
In the typical situation, HireGenics uses
its proprietary software, HGComply®,
to test and assess IC’s, small suppliers
and their workers. HireGenics
simultaneously tests engagement
managers (and other relevant End

Customer personnel on a case-by-case
basis). HGComply provides directional
guidance related to best practices,
compliance with applicable law and
practical action items to achieve
compliance or otherwise mitigate risk.
In addition, HireGenics collects, reviews,
monitors and enforces compliance
with appropriate documentation that
evidences the existence of a bona fide
IC relationship and/or other bona fide
contingent worker relationship. In the
absence of proper documentation, the
risk of misclassification can increase,
sometimes significantly, if documents
are poorly worded or missing.
HGComply supports the gathering and
storage of relevant documentation,
and takes into consideration any
legal requirements within a particular
jurisdiction and the type of work being
performed. The documentation is stored
safely (encrypted) to support proper
classification and successful audits.
*Note: HireGenics has developed
core compliance documents that
are compliant in each jurisdiction,
standardize the process (to the extent
possible) and significantly reduce risk.
Further, HireGenics uses HGComply
to track the expiration of documents
and follow up with IC’s and small
suppliers, and their workers, for
renewal, as appropriate.*

Consistency, Education and
Vigilance Are Critical to the
Compliance Process
HireGenics educates engagement
managers, IC’s, small suppliers
and workers on an ongoing basis.
Touch points are opportunities to
educate during all phases of the
engagement lifecycle. Among other
things, HireGenics also provides
practical guidance, such as “Top
10” best practices and how to
avoid audit triggers, in addition to
providing training guides, tips and
ongoing one-on-one compliance
consultation.
Engagement manager consulting is
often the most important part of the
education and training cycle. While
HireGenics’ goal is to conduct all
services in a non-intrusive manner, this
approach must be balanced against the
necessities of compliance.
And finally, knowledge and vigilance
are two key components of the
compliance process. As such,
HireGenics created an automated
solution that tracks compliance with
new and developing law across the
U.S., including cases, regulations
and statutes. If a law changes,
HireGenics immediately updates its
compliance process.
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APPENDIX A
A Sample of State Workers’ Compensation Laws

(For purposes of determining a worker’s status as an employee or independent contractor)

Wisconsin
To be considered an independent
contractor and not an employee, an
individual must meet and maintain all 9
of the following requirements:
• Maintain a separate business.
• Obtain a Federal Employer
Identification Number (FEIN) from
the IRS or have filed business or
self-employment income tax returns
with the IRS based on the work
or service in the previous year. (A
social security number cannot be
substituted for a FEIN).
• Operate under specific contracts.
• Be responsible for operating
expenses under the contracts.
• Be responsible for satisfactory
performance of the work under the
contracts.
• Be paid per contract, per job, by
commission, or by competitive bid.

• Be subject to profit or loss in performing
the work under the contracts.
• Have recurring business liabilities
and obligations.
• Be in a position to succeed or fail
depending on business expenses
and income.

New York
The factors that are considered to
determine whether an individual is
an employee within the meaning of
New York’s Workers’ Compensation
Laws and, thus, must be provided
with workers’ compensation insurance
coverage by the employer include:
• Right to Control. The degree of
direction and control a person or
organization exercises over someone
they contract with to perform a task is
always a central issue in determining
an employer-employee relationship.
A person or organization controlling
the manner in which the work is to

be performed indicates that the task
is being performed by an employee.
If the person doing the labor controls
the time and manner in which the
work is to be done, this may indicate
that the task is being done by an
independent contractor. If an individual
is truly independent, the individual
generally works under his/her own
operating permit, contract or authority.
• Character of Work is the Same as
the Hiring Party. Work being done
that is consistent with the primary
work performed by the hiring business
indicates that the labor is being done
by an employee. Work done by a
person that is different than the primary
work of the hiring business may
indicate the task is being performed
by an independent contractor. (For
example, someone installing shingles
for a roofer is generally considered the
employee of that roofer. Conversely,
a plumber hired on a one-time basis
to fix a broken pipe for a retail store
owner is generally considered an
independent contractor.)
• Method of Payment. Employees
tend to be paid wages on an hourly,
daily, weekly or monthly basis.
Naturally, employment is indicated if
the hiring business withholds taxes
and/or provides other employee
benefits (Unemployment Insurance,
health insurance, pensions, FICA,
etc.) Whether the labor is paid using
a W2 or 1099 Form for tax purposes
does not matter in determining an
employer/employee relationship for
workers’ compensation purposes. A
business paying cash to an individual
for services usually indicates that the
individual is an employee. Payment
made for performance of the task as
a whole may indicate the task is being
done by an independent contractor.
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• Furnishing Equipment/Materials.
A business providing the equipment
and/or materials used by people
in performing the work tends to
indicate an employer-employee
relationship.
• Right to Hire/Fire. A business
retaining the authority to hire and
fire the individuals performing
the work indicates an employee
is performing the work. An
independent contractor retains a
degree of control over the time when
the work is to be accomplished
and is not subject to be discharged
by the hiring entity because of
the method he chooses to use in
performing the work. Naturally, an
independent contractor’s services
may be terminated if the services
rendered do not meet contractual
requirements.

California
The most significant factor to be
considered is whether the person to
whom service is rendered (the hiring
party or principal) has control or the
right to control the worker both as to the

work done and the manner and means
in which it is performed. The following is
a non-exhaustive list of additional factors
that may be considered:
• Whether the person performing
services is engaged in an
occupation or business distinct
from that of the principal.
• Whether the work is a part of the
regular business of the hiring party
or principal.
• Whether the principal or the worker
supplies the instrumentalities, tools
and place for the person doing the
work.
• The alleged employee’s investment
in the equipment or materials
required by his or her task or his or
her employment of helpers.
• Whether the service rendered
requires a special skill.
• The kind of occupation, with
reference to whether, in the locality,
the work is usually done under the
direction of the principal or by a
specialist without supervision.

• The alleged employee’s opportunity
for profit or loss depending on his
or her managerial skill.
• The length of time for which the
services are to be performed.
• The degree of permanence of the
working relationship.
• The method of payment, whether
by time or by the job.
• Whether or not the parties believe
they are creating an employeremployee relationship may have
some bearing on the question,
but is not determinative since
this is a question of law based on
objective tests.
However, in California, even where
there is an absence of control over
work details, an employer-employee
relationship may still be found if (1) the
principal retains pervasive control
over the operation as a whole, (2) the
worker’s duties are an integral part
of the operation and, (3) the nature
of the work makes detailed control
unnecessary.
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